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DRAFT AS OF February 2,2007

MEMORANDUM OF AGREEMENT FOR
RECOVERY OF SIGNIFICANT INFORMATION

FOR ARCHEOLOGICAL SITE: 42EM2517

LTNDERTAKING: LiIa Canyon Extension Of The Horse Canyon Mine

STATE: Utah

AGENCIES: Bureau of Land Management, Price Field Office (BLM); Office of Surface
Mining; Utah State Division of Oil Gas and Mining (UDOGM); Utah State Historic
Preservation Office

RIGHT OF WAY GRANTEE: UtahAmerican Energy Corporation (Serial Number:
UTU-77r22).

Whereas, in accordance with 36 CFR Part 800, the BLM acknowledges and
accepts the advice and conditions outlined in Advisory Council on Historic
Preservation's (ACHP) "Recommended Approach for Consultation on the Recovery of
Significant Information from Archeological Sites," published in the Federal Register on
May 18, 1999; and

Whereas, the BLM has issued a right of way to UtahAmerican Energy
Corporation that grants the company access to construct facilities and conduct coal
mining operations and reclamation; and

Whereas, in accordance with R645-301-411.144, the UDOGM requires
UtahAmerican Energy to conduct mitigation measures as described in the appended
Archeological Data Recovery Plan; and

Whereas, the signees agree that recovery of significant information from the
archeological site listed above will be done in accordance with the published guidance;
and

Whereas, the signees agree that it is in the public interest to expend funds to
implement this project through the recovery of significant information from archeological
sites to mitigate the adverse effects of the project to 428M2517; and

Whereas, the signees agree that Indian Tribes or Native Hawaiian organizations
that may attach religious or cultural importance to the affected property have been
consulted and have raised no objection to the work proposed; and

Whereas, to the best of signees' knowledge and belief, no human remains,
associated or unassociated funerary objects or sacred objects, or objects of cultural
patrimony as defined in the Native American Graves Protection and Repatriation Act (25
U.S.C. 3001), are expected to be encountered in the archeological work;



Now, therefore, the BLM shall ensure that the following terms and conditions,
including the appended Archeological Data Recovery Plan, will be implemented in a
timely manner, as designated in the BLM Archaeology Permit and Notice to Proceed, and
with adequate resources to be done in compliance with the National Historic Preservation
Act of 1966 (16 U.S.C.470).



DRAFT AS OF JANUARY 31, 2007

OTHER TERMS AND CONDITIONS FOR 428M25I7..

. The BLM will implement the mitigation plan for 428M2517 as directed in this
Agreement, prior to construction of the facilities site.

. On{i ef the signees of this Agreement will ensure that the following interested
parties have been consulted: Emery and Carbon Counties, Southern Utah
Wilderness Alliance, and ACHP.

. Modification, amendment, or termination of this Agreement as necessary shall be
accomplished by the signatories in the same manner as the original Agreement.

. Disputes regarding the completion of the terms of this Agreement shall be
resolved by the signatories. If the signatories cannot agree regarding a dispute,
any one of the signatories may request the participation of ACHP to assist in
resolving the dispute.

. This Agreement shall be null and void if its terms are not carried out within 5
(five) years from the date of its execution, unless the signatories agree in writing
to an extension for carrying out its terms.

Bureau of Land Management: date:

Office of Surface Mining: date:

Utah State Division of Oil Gas and Mining: date:

Utah State Historic Preservation Officer: date:

Utah American Energy Corp.: date:

fArcheological Data Recovery Plan Attached]



DRAFT AS OF February 2,2007

February 21 2007

PROGRAMMATIC AGREEMENT
AMONG

oFFrcE oF SURFACB MTNTNG (OSM),
DTVISION OF OrL GAS AND MINING (OGM),
BUREAU OF LAIID MANAGEMENT (BLM),

Ai\D UTAH STATE HISTORIC PRESERVATION OFFICER (SHPO)
REGARDING THE

LILA CANYON EXTENSION OF THE HORSE CANYON MINE
(ct007 t0013)

UNDERTAKING: Proposed Lila Canyon Extension of the Horse Canyon Mine.

STATE: Utah

AGENCY: Division of Oil Gas and Mining (OGM)

WHEREAS, the Office of Surface Mining (OSM) is required by 30 CFR Part 746 to prepare and
submit to the Secretary of the Interior (Secretary), which the Secretary has in turn delegated to
the Assistant Secretary Land and Minerals Management, a decision document recommending
approval, disapproval, or conditional approval of mining plans for coal mining operations on
lands containing leased Federal coal; and

WHEREAS, as codified at 30 CFR Part 944, the Utah Division of Oil, Gas, and Mining (OGM)
has assumed primacy for the regulation of coal mining operations containing Federal lands in
Utah and issues mining permits for such lands; and

WHEREAS' the United States Department of the Interior, Bureau of Land Management (BLM)
has a program, which leases coal within public lands and a surface owner of a portion of the
proposed project area (4660 acres; Exhibit A). UtahAmerican Energy, Inc. (UEI), Josiah
Eardley, and School and Institutional Trust Lands Administration own other portions of the
property (fee) within this 4660 acres; and

WHEREAS, this Agreement is intended to encompass coal mine permitting and Secretarial
mining plan approvals for the Area of Potential Effect (APE; Exhibit B) of the Lila Canyon
Extension of the Horse Canyon Mine; and

WHEREAS, UEI has applied for a permit by application for the Lila Canyon Extension of the
Horse Canyon Mine to mine coal and {X}h{ is requirsd h"v- I{645-300.i33"{:00. R{i45-30{J"l 13"



ancl R645-301 rul*s and the r:equirernents of the state and led*r;rl coal_prograrns to c_0mplv rvittrr
tttp ]Sstrrtrrdl-[1i-\t$rip Prpser-\dtrs-a-As[-rn ,iqii"uing llrs pqilnil; "nqd

WHEREAS, the OSM, OGM, and BLM, in consultation with SHPO, have defined the APE as
areas subject to direct surface disturbance (42 acres; APE I) and areas subject to potential
subsidence(approximate|y2835acres;APEII)thatmay
recorded cultural or historical resources; and

WHEREAS, reasonable and good faith identification efforts per 36 CFR 800.4(b) have been
conducted within the APE I (Class III) and APE II (Class II) for cultural and historical resources
and the results reviewed by the OSM, OGM, BLM, and SHPO to determine the eligibility of
such resources and the potential effects of the undertaking per 36 CFR 800.5(b); and

WHEREAS, the OSM, OGM, and BLM, in consultation with SHPO, have determined that
development of the proposed Lila Canyon Extension of the Horse Canyon Mine and
coffesponding mining operations will have an Adverse Effect on site 428M2517; and

WHEREAS, the OSM, OGM, and BLM, in consultation with SHPO, have determined that
development of the proposed Lila Canyon Extension of the Horse Canyon Mine and
coresponding mining operations, such as subsidence, may have effects on resources not
identified during identification efforts for the project, and

WHEREAS, the OSM, OGM,
eftects on cultural or historical

and BLM. in consultation with SHPO. have determined that tlre
resourcqs {iory development of the proposed Lila Canyon

ExtensionoftheHorseCanyonMineandcorrespondingminingoperationSM
determined; and

WHEREAS, the appropriate tribes (Attachment 1) have been consulted regarding their concerns
about potential effects to cultural and/or religious sites (Traditional Cultural Properties and
sacred/respected places); and

WHEREAS, Emery and Carbon Counties and Southern Utah Wilderness Association (SUWA),
consulting parties, have been consulted regarding their concerns about potential effects to
culfural or historic resources; and

WHEREAS, OGM in conjunction with OSM and BLM has notified the Advisory Council on
Historic Preservation (Council) and has invited the Council's comments and participation in the
review for this undertaking pursuant to 36 CFR g 800;

NOW, THEREFORE, Pursuant to 36 CFR 800.14, the OSM, OGM, BLM, and SHPO agree
this Agreement shall be implemented in accordance with the following stipulations to take into
account the effects that mining operations of the Lila Canyon Extension of the Horse Canyon
Mine may have on cultural or historic resources.



2.

Stipulations

[ . Lead Asencv. l]ptrn airproval" the LA i.vill be OGlv{. OGfuf , as the agenc}, ofJrciril. will

ss$g-{r.ue lq-ssg$ult- pn4 cporyiisal-p -*'ith o-$-F-I. -BI.-M.-a{Id"SSP-Q "q$ +rqbs9-p-lpgiq*l
rnatters ccvered under this Asreement. BL.M's coal leass stinulati*n relatins to

ruhessh"'g-Y; BI*Mi$ h{SA, P$ w
perr-tit.

Treatment of Site 42EM2517. The BLM shall draft a Memorandum of Agreement for
mitigation of 428M2517 (Attachment 2). UEI will assure that a mitigation plan for
42Elld2517 is prepared, approved, and implemented in accordance with the BLM MOA.
Consultation with tribes and consulting parties will occur during this process. BLM will
take into account comments and concerns received from the tribes and consulting parties.
The MOA will become an attachment to this Agreement subsequent to the official
signing of the MOA.

Monitorine of Subsidence. UEI will conduct annual fly-over subsidence monitoring
beginning when subsidence is likely to occur (during fulI extraction) and continue for a
minimum of five years after mining ceases or until subsidence stabilizes, which ever
comes later. The accuracy of this survey will be within plus or minus 6" horrzontally and
vertically. UEI will provide an accurate map showing the subsidence isopachs to OGM.
UEI will initiate and coordinate with OGM to ensure that a qualified archaeologist will
examine the location of the mapped-subsided areas relative to previous archaeological
inventories and known archaeological sites within fourteen (14) days of the mapped
identification of the subsidence. Depending on the location of subsidence in relation to
previous archaeological inventories and known sites, th_q lb-ilgp:j$g _*!,lp_u1st_igtt_l_!!:iilagpjy
(to each subsidence evcrrt):

a. Previously Inventoried and No Sites. I_1.:rtb_sid_e3p_g1plfl_t-e_d qf_ gpSi"dp:_1q_q:r_e_lalqd
surfacs impjrcts (including but not limited to tension fiactur*s. fractures.
qpmpfg:S_!-on h_UJges, slpppi_qscarp_rne,nj !Ailurg-b-ump_s_, tilting, d_e-fCIrruA{fgg qf the
Sround surfhce, sag. slumping- strata displercems-Ilt at or n$ar tl]e sqlf?rce. grounci

ilrgvsuls:-1-t. gLdial-eveqdi$!$ -tha-t-Ere-ualiksly p$"qh +s sir*hsles.
subsidcncer trnushs- mine uiater breakout. or anv other subsiilence-re*itte,rj surface

i:f;pgp_lglsEagf _within an atea that has undergone previous archaeological
inventory, and no sites are present within the area of subsidence, or no sites
eligible to the National Register of Historic Places are present in the area of
subsidence, no further work will need to be done. UEI (or their consulting
archaeologist) will noti$/ OGM regarding this determination within fourteen (14)
days of making the determination, and OGM will provide the information to
OSM, BLM, and SHPO.

3.



b. Previouslv Inventoried and Known Sites. g,g:
r.elatccl sr.rtace irnpacts (jncluding but not limited to teirsion fiacturgs, fractures.
aample$$igll-b"q"lgpr, sl-qps/qlpargnslt frib{s.-lilmp".:- t!-bi$g- -dsfirur$Xieq qf -tlrs
Eround surtirce, sag. slumpins" strata clisplacement at or near the surface, sgund
rnpyernent.,arul.ror ey_e_lld-isturbaqge$_Jhat 4r!: p-illikel_v su-ghjr._si&khple.q,
subsiclence troughs. minpl!,*ater breakout. or an.v other subsidence-relatefu;urface
llnp.Ag$)"..flQp_p.l. within an area that has undergone previous archaeological
inventory, and known archaeological sites, previously determined eligrble to the
National Register of Historic Places are present in the subsidence area, UEI will
have a qualified archaeologist examine the effects of subsidence upon the site(s)
in question within fourteen (14) days of making this determination. IJ'
accessibility to the site. or current safety conditions of the site prohibits
s.laryringjig$JJF"Lsrll-ensurg" -thal . raslia+tipn ly.llJ prasp{t -\vJthin ftru,$s"pn (14)
da)'s frorn the l?qt da.v of the first faurteen (l4) day timeline.

UEI's archaeologist will provide a report, for review by OGM, OSM, and BLM in
a timely manner that makes recommendations regarding whether or not the effects
of subsidence are adverse. OGM will coordinate with OSM and BLM, as
appropriate, to make a final determination of the effects of subsidence. OGM will
then consult with the SHPO regarding the effects determination. If the effect is
determined to be adverse, procedures following36 CFR 800.6 and the stipulations
below regarding evaluation and archaeological treatment will be followed.

c. Not Previouslv Inventoried. Il_+"pbstdglgg:Lqlated pf $pUiflpt:tg:fel+tgqt Fqdaqg
impacts {includinq but nat limited to tensicn liactures,_ fractures" compressicn
bqlgFs, sklpp,/l$ca{pmggf failUfg., bunrps, jilting. dqfi}r'tTrAlion of Lhe,ffiound
surthce. sag, slumpiug. strata displacement at or near the suribce" ground

il"eysm"qnLaildier-s-vgtt-slirturhanpqp lhr*- ars sdikp-ly-;It.c"l?-aq $iqklrelp-r.
s!+bsideuce troughs, mine rvater brrakout. or arny othe-r subsirlence-related surf'ace
llllp.Aql$J _eggul_within an area that has not undergone previous archaeological
inventory, UEI will have a qualified archaeologist conduct a field examination of
the subsidence areawithin fourteen (14) days of making this determination. tr
accessibility io the site. or current safety conditions of ihe site prohibits
efiaun-lffi,t:s& lEl"w$-stuslqlhdr:1&rLlrlalien--ryilt-urssw!1-wrtltut foutpsn ( l-4)
da)'s Irorn the last day of the first fcurleen { I 4) day timeline" Depending on the
presence or absence of sites in the subsidenee area, the following stipulations will
apply (to each subsidence event):

No Sites. If no sites are present within the area ofuU!$tclg1gg:fqli4g{_q{
upsiclen$e-rel_srted s_rlrface impacis {inclucling but not lirnilerl to tension

&ggx-1*:gg*-tisrurg$*qa$ff pssr*n-b-ul,g$i1.,slppelqs-qarjmeryt-&,iiurp:-hurup*
tilting" detbnnafion cf tlie_gr_"*Und surfecg, sag. slrunping. strata

tlisg! +ssflrsnt -i{i- pr ssar-lb p- $sl&rss,grculd srqvemsnl:u:$ie r p-l sll
ctisturbjurces ihQt_Sre gnlikely sucir ns sinkhaies, subsielqn_ce l.roughs. mine



rvater brerak$ut. or an), ather silbsicleircs*related surfqg* itnl:a!:ts), UEI's
archaeologist will make a recommendation of No Historic Properties
Affected to OGM in a timely manner. OGM will coordinate with OSM
and BLM, as appropriate, to make a final determination of the effects of
subsidence. OGM will then consult with the SHPO regarding the effects
determination per 36 CFR 800.a(c).

ii. Inventoried Sites. If a site or sites are present within the area of
psb_sd"e_nqp:{pla_tsd qr L}psids_t_s_e:_relal_qs_1_eu{ap_e,"_mpaqt"s linqludj{ig hufui_o-L
limited to tensicln fractures. fractures. c.ompression hulges.
s-lepeip-.sp-alpment fi?-ilure,-buryps, lrltisg,-d-s&jsalrpt eL{ Lbe- s"p-u"rld
surfbce. sag. slumping. strata ctisplacement at or near the surtirce.. Sround
esyE"mpn-t, sndlqrs-\:qn-distprb-air-qp"n -that".qre-unlikpl,v -ru-qb-es sulhhqlsl
subsidence troughs" mine rvater breakguS. clr Ary- other subsidence-related
surt_a-c"g_i_rUpggs} UEI's archaeologist will provide a report and make
recornmendations of eligibility and effect to OGM (per 36 CFR
800.a(c)(2) and 36 CFR 800.5) regarding the site(s) and subsidence effects
on the site(s) in a timely manner. OGM will coordinate with OSM and
BLM, as appropriate, to make a final determination of eligibility of the
site(s) and the effects of subsidence on the site(s). OGM will then consult
with the SHPO regarding the effects determination. If the effect to any site
eligible to the National Register of Historic Places is determined to be
adverse, procedures following 36 CFR 800.6 and the stipulations below
regarding evaluation and archaeological treatment will be followed.

d. Time Lines. In all cases, signatories of this Agreement will be afforded thirty
(30) calendar days, following receipt of reports/consultation requests, to respond
to the OGM.



e. Conducting Consultation. Consultation with tribes and consulting parties will
occur during this process at a level appropriate to the nature of the resources (if
any) and effects to the resources (if any) taking into account comments and
concerns received previously from the tribes and consulting parties.

4. Discoveries in APE I and II. Should unanticipated cultural or historic resources be
observed within the APE during, but not limited to, UEI's quarterly ground-water
monitoring, annual fly-over subsidence monitoring, OGM's field visits, construction of
any mine-related structures or features, future archaeological surveys conducted within
the permit area, or otherwise brought to OGM attention, UEI will notit/ OGM within 24
hours of the discovery. UEI will immediately implement protection measures to prevent
harm of the discovery while OGM evaluates the discovery and consults with the
signatories of this Agreement. OGM will notiff the signatories of this Agreement of said
resources within fourteen (14) days of resource discovery. OGM may consult with the
signatories of this Agreement, if needed, to make evaluations. If determined appropriate,
OGM will require UEI to record the discovory, conduct additional evaluations as
necessary, and provide supporting reports. OGM, in consultation with OSM and BLM, as
appropriate, will make determinations of eligibility and effect regarding the discovery.

No Historic Properties Affected or No Adverse Effects. If a determination of
No Historic Properties Affected or No Adverse Effects is made, OGM will
consult with the SHPO regarding the determination following 36_CFR_800.4-5.

Adverse Or Potentiallv Adverse. If effects to a site that is determined via this
process to be eligible to the National Register of Historic Places are determined
adverse or potentially adverse, the signatories of this Agreement will reconvene to
recommend and draft appropriate measures to avoid, minimize, or mitigate
adverse effects.

Time Lines. In all cases, signatories of this Agreement will be afforded thirfy
(30) calendar days following receipt of reports/consultation requests to respond.

Conducting Consultation. Consultation with tribes and consulting parties will
occur during this process at a level appropriate to the nature of the resources (if
any) and effects to the resources (if any) taking into account comments and
concerns received previously from the tribes and consulting parties.

5. Expedited Treatment. In the case of unanticipated discoveries and where timing is
critical, the signatories may mutually agree to the Expedited Treatment (described below)
for such discoveries. Potential human burial discoveries will be subject to the provisions
of the Native American Graves Protection and Repatriation Act.

b .

c.

d.



6.

7.

8 .

Funding of Work. UEI will fund and implement any future and all cultural or historic
resources fieldwork, analysis, and monitoring, required under this Agreement.

Amendment to this Agreement. Any signatory to this Agreement may request that it be
amended, whereupon the signatories will consult to reach agreement on amendments,
which will be executed in the same manner as the original agreement.

Obiections. Should any signatory to this Agreement object within thirty (30) days to any
activity pursuant to this Agreement, the OGM will consult with the objecting signatory to
resolve the objection. If the OGM determines the objection cannot be resolved, the OGM
will forward all documentation relevant to the dispute to Advisory Council on Historic
Preservation (ACHP). Within thirty days after the receipt of all pertinent documentation,
ACHP will either:

Provide the OGM with recommendations, which the OGM will take into account
in reaching a final decision regarding the dispute; or

Notiff the OGM that it will comment pursuant to 36 CFR Part 800.6(b) and
proceed to comment. Any ACHP comment provided in response to such a request
will be taken into account by the OGM in accordance with 36 CFR Part
800.6(c)(2) with reference only to the subject of the dispute; the OGM's
responsibility to carry out all actions under this Agreement that are not subject of
the dispute will remain unchanged.

9. Termination. Any signatory to this Agreement may terminate it by providing thirty (30)
days notice to the other signatories. In the event of termination, the OGM will comply
with 36 CFR Part 800.3 through 800.7 with regard to individual undertakings covered by
this Agreement.

10. Term of Agreement. This Agreement will remain in effect for the life of the mine and
through final reclamation and bond release from its date of execution by the signatories.
This stipulation applies to UEI or any coal mine permit successor of the proposed (or
amended) extension area. Any new Permittee will accept all provisions within this
Agreement.

1 1. Permit Changes. Subsequent additions, deletions or other changes to the permit that
may affect cultural resources will be handled in compliance with the normal Section 106
consultation process as described in 36 CFR 800, and amended into this Programmatic
Agreement and/or its attachments.

b.



12. Expedited Treatment. For any incidental discovery where the OSM, OGM, and BLM
agree that timing is critical because of mining activities, the agencies may invoke the
following expedited treatment option:

a. OGM will notit/ OSM, BLM, and SHPO of the need for expedited treatment.

b. OGM will determine the potential eligibility of the site/property in question as
well as appropriate treatment for the site, keeping OSM, BLM, and SHPO
informed of the process.

c. OGM will submit a decision memo to OSM, BLM, and SHPO, including
contractor's report where applicable.

d. In the event that the discovery involves human burial remains or materials, the
provisions of the Utah Burial Protection Act and, where applicable, the Native
American Graves Protection and Repatriation Act will still apply.



Signatories

Bureau of Land Management

By:

Utah State Division of Oil, Gas, and Mining

By:

Office of Surfoce Mining

By:

Utah State Historic Preservation Officer

By:



ATTACHMENT 1: Tribal List

The following tribes were consulted with during the Section 106 process for the Lila Canyon
extension application :

Uintah & Ouray Ute Indian Tribe, Ute Mountain Ute Tribe, Southern Ute Tribe, Eastern
Shoshone Tribe, Shoshone Bannock Tribes, Northwest Shoshone Tribe, Confederated Tribes of
the Goshute Reservation, Paiute Indian Tribe of Utah, Indian Peaks Band of Paiutes, Cedar Band
of Paiutes, Hopi Tribe, Navajo Nation, Pueblo of Laguna, Pueblo of Santa Clara, Pueblo of Zia,
and Pueblo of Zum.

l 0



ATTACHMENT 2: BLM's Memorandum of Agreement for mitigation of 42EM2517 .



EXHIBIT 1: Map of Permit Area



EXHIBIT 2: Map of Area of Potential Effect


